TERRITORY OF GUAM
OFFICE OF THE GOVERNOR
AGARNA., GUAM 96910
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;EXECUTIVE ORDER NO. 96-17

|
RELATIVE TJ!O AN EMERGENCY DECLARATION
PROMULGATIENG AMENDED INTERIM RULES AND

REGULATIONS FOR THE CUSTOMS, AGRICULTURE AND
QUARANTINE IilNSPECTION SERVICES CHARGE.

WHEREAS, in accc;rdance with Section 9302 of Title V, Guam Code Annotated, and
pursuant to Governmenté Code Section 47149, as amended by Public Law 23-96, the
attached amended Interimm Rules and Regulations governing the Customs, Agriculture
and Quarantine Inspectloh Services Charge are hereby adopted as emergency rules and
regulations based on the followmg findings:

|
|
1. Section 18 of Chapter III of Public Law 23-45 (Government Code Sections

47143, et. seg.) mandates the collection of a customs, agriculture and
inspection service charge by the Antonio B. Won Pat Guam International
Airport Autborlty ("GIAA") and the Customs and Quarantine Agency
("CQA") upon all air and sea carriers, including certain initial statutory rates.

2. On March 13E 1996, formal notice of the implementation of the Government
Code Sections 47143 et. seq. was given by the GIAA to all air carriers subject to
the service c];arges, a copy of which is attached hereto as Exhibit "A". Said
notice adv1sed the carriers that the initial service charges were subject to
adjustment upon the adoption of interim and final rules and regulations.

!

3. Government |Code Section 47149 authorizes the Director of Customs and
Quarantine Agency to promulgate rules and regulation to implement
Government!| Code Sections 47143 et. seq., including rules governing the
procedure for collection of the service charges, for periodic review of the
costs of providing inspection services and the level of charges levied, and
other matters.

!

4. On April 15, 1996, interim rules and regulations were adopted by the Director
of CQA and promulgated pursuant to Executive Order No. 96-10 as
emergency rules and regulations. A Supplemental Notice of Amendment of
GIAA's Alrport Tariff Schedule was also given to all air carriers, a copy of
which is attached hereto as Exhibit "B".

5. On May 8, 15996, Government Code Sections 47143, 47144, 47145, 47149 and
47150 were amended to clarify the intent of Public Law 23-45 and to modify
the interim rates in response to the objections of several air carriers who
maintained in correspondence with the Federal Aviation Administration
("FAA") thatL the initial rates were excessive and that the service charges
violated the Federal Anti-Head Tax Act, 49, U.S.C. §40116 ("AHTA").
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The FAA Airports District Officer, Western-Pacific Region, U.S. Department
of Transportation ("DOT"), in letter dated November 13, 1995 and January 16,
1996, copies of which are attached hereto as Exhibits "C" and "D", responded
to the air carriers' inquiries adv1smg that the terms of Government Code
Section 47143 et. seq. were not in conflict with the AHTA, as the service
charges to be levied on aircraft operators are only intended to recover the
costs of providing inspection services and facilities at the Antonio B. Won
Pat Guam International Air Terminal ("GIAT").

The FAA letters further state relative to the reasonableness of the service
charges that if the charge amounts exceed the actual cost of providing
inspection services, the charges might be considered a prohibited tax under
the AHTA and, further that payment of excess service charges might be
considered a prohibited use of airport revenue under 49 U.S.C.
§47107(1)(2)(A).

To avoid violation of the aforesaid federal laws, the FAA Airports District
Officer advised that "the GAA and GCQA must assure that the level of the
service fees do not exceed the costs of providing inspection services at GUM".
Exhibit "C" at;

Notw1thstand1ng the foregoing FAA letters, the air carriers continued to
question both the validity and amount of the service charges and threatened
to file an admmlstratlve or judicial complaint challenging the program.

In an effort t(§) forestall costly and time consuming litigation, counsel for the
air carriers aid for the government of Guam entered into discussions with
representatives of the FAA and DOT, culminating in the formulation of a
Letter of Understanding between the government of Guam and the air
carriers dated! June 14, 1996, and advisory letters from the DOT and FAA both
dated June 18 1996, copies of which are attached hereto as Exhibits "E", "F",
and "G". ;

As confirmed in the Letter of Understanding dated June 14, 1996 (Exhibit
"E"), the air darriers and the government of Guam have agreed to abide by
the views expressed in the FAA/DOT letters as to the legality of the service
charges and manner in which the carriers may collect the charges from their
passengers.

i
Immediate adoption of the attached Amended Interim Rules and
Regulations on an emergency basis is necessary to comply with, and abide by,
the foregoing, FAA/DQOT letters concerning the application of federal law to
the service charge program.
In conmderat;on for the promulgation of the Amended Interim Rules and
Regulations, the air carriers have pledged and agreed never to challenge the
service charge program under any U.S. federal or other law or regulation, or
to challenge the amount of the initial service charges for the first year, and if
an action is filed the signatory carriers will seek to intervene in support of
the government of Guam. The carriers have further agreed to pay all service
charges due from the effective date of April 13, 1996, provided the attached
Amended Interlm Rules and Regulations are promulgated by June 30, 1996.
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%
NOW, THEREFORE‘, I, MADELEINE Z. BORDALLO, Acting Governor of Guam, by

virtue of the authority ve$ted in me by the Organic Act of Guam, as amended, and the
laws of Guam, do order:

1) The Amende;*d Interim Rules and Regulations attached hereto as
Exhibit "H" are effective April 13, 1996 and supercede and replace
interim rules and regulations promulgated by Executive Order 96-10.

2) The rules and regulations, as amended and promulgated by this
Executive Order 96-17, shall be promulgated by the Director of the
Customs and Quarantine Agency according to Section 47149 of the
Government Code enacted in Section 18 of Chapter III of Public Law
23-45.

3) Executive Orc'ier 96-10 is rescinded.

!
SIGNED AND PROMULGATED at Agafia, Guam this 27th day of June 1996.

1

COUNTERSIGNED:

“TED S. NELSON |
Acting Lieutenant Governor of Guam




QUAM AIRPORT AUTHORIT)’

ATURIDAT PUETTON BATKON AIREN CIUAHAN

P.Q. Box 8770, Tamuning, Guam 96931 » Telephone: 646-0300, 646-0301, 646-0302
Fax: (671) 646-8823

MEMORANDUM

TO: All Airciraﬂ Owners & Operators

FROM: Executiiye Manager

-]
SUBJECT: Amendr‘lnent of Airport Tariff Schedule (P.L. 23-45)

DATE: March 1\3 1996

NOTICE'IS HEREBY (FrIVEN pursuant to Government Code Section 47143 (P.L. 23-45) and
Sections 1.01.03.01 and 1.08 of the Terminal Rules and Regulations of the Guam Airport
Authority, that effective April 13, 1996, each aircraft landing at the A.B. Won Pat Guam
Internasional Airport wxlll be levied a Customs, Agriculture and Quarantine Inspection Services
Charge reasonable relateld to the costs of the services provided to the carriers. The charge shall
be paid in U.S. currency to the Authority at the office of its Treasurer/Controller on a monthly
basis no laterthan the ﬁﬁpenth (15th) day of the month following the month in which the services
were provided, pursuant to monthly billings provided by the Authority of the various charges and
fees payable pursuant to Article XIV of the Terminal Rules and Regulations. Pending the
adoption of interim and. final rules and regulations by the Director of Customs and Quarantine
Agency, pursuant to Government Code Section 47149, the service charge shall be determined
based on the initial rates|set forth in Government Code Section 47144(a).
l

Attached hereto is a copﬂl of the amended Airport Tariff Schedule, reflecting the addition of the
Customs, Agriculture and Quarantine Inspection Services Charge.

Sincerely, E

Lo E-Alos

GILBERT E. ROBLES [
Acting Executive Managger

ATTACHMENTS
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EXHIBIT "A"

GUAM INTERNATIONAL AIRPORT

GUAM AIRPORT AUTHORITY
£.0. Box 88770, Tamuning, Guam 96331
Telsphone: {671) 646-0300 thru 0302 Fax: (671) 646-8823

AIRPORT TARIFF SCHEDULE

The following Alrport Tar it Schedule refiacts the rales, fees and chargoes esfablished by GAA's Rufes
and Regulations. The Rules and Regulalons, as Iha prevailing source documenl, shall govern any
confiicls or disputas hereunder.

Alrport Vailf Schedule rales, loss and charges eslablished by GAA's Rules and Regulations for Comunuter
and General Aviationoperalions al tha Air TYerminal Annex (OId Terminal) are eflective Macch 1, 1992,

CLASS

CLASSES QF AIRCRAET
Aircraft having certified gross lake-olf weighl (GTOW) of Ihirly thousand (30,000} pounds or more.

CLASS Il Aircraft having certified GTOW of less than thifly thousand (30,000) pounds.

1. AIRFIELD USE CHARGE
(Source: Seclion 14.02)
Effective Oct 1, 1995

Slgnatory & Non-Signatory
Maln Tomsinal

Class Il A Commuler Facllily

Thirty slx cants ($.38) per 1000 pounds of
carlified GTOW for each landing. I
Sevan dollara and fifty cenls {$7.50) for each
Janding.

6. IMMIGRATION INSPECTION FEES
Effecliva Oct. 1, 1995
Slgnatory & Non-Signatory
Maln Termina}

Fifty one cenls [$.51) par inlsmalianal arriving passenger.

2. APRON/GATE USE CHARGE

{Source: Saclion 14 03) Signatory & Non-Signafory

Main Torminal
Class

Commuter Facility

Thity six Eenls (3 .36) per 1000 pounds of
codtified GTOW for secd lading.

One dollac and fifty cants ($1.50) for oach use
wilh four {4) housrs maxhiveim,

7. ARRIVAL FACILITY
SERVICE CHARGE
(Source: Seclion 14.06)
Chaige effeclive Oct, 1, 1995

Slgnatory & Non-Signatory
Malin Tenninal

Commuler Facility

One dollar and nine cenis {$1.09) per
Veminating or amiving pas3ongar, in liou of rant
Fifty centa ($.50} per aniving passengar or Two
dollars and fifty cents ($2.50) por aircra R,
whichever s grealar.

Five cants {3 .05) per 1000 pounds GTOW
for each use with two (2] hours l

3. LOADING BRIDGE USE CHARGE
{Source: Section 14.03.01) Signatory & Non-Signatory

L

Sixty Five Dollars and fifty oight cenls (365.58) each use

4. AIRCRAFT PARKING CHARGE

e {Soureas B eclion-4:08) T T gntoly & oA S(@natory

Maln Terminal

Class It & Convwuiler Facility

8. DEPARTURE FACILITY
SERVICE CHARGE

(Source: Seclion 14.07 & 14.07.01)

Signalory & Non-Signatory
Maln Yeiminal

Commuter Facilily

Thitly 3ix caents ($.36) per 1000 pounds of certified
GTOW for each 24 hour pesiod or fraclon
Ihereof. Assessed G hours sNoer landing.

One dollar and sovanty-fiva cents {$1.75) for each
twanly tour hour perfod or a fraclon thereof
3303304 3ix hours after landing.

. O EDrga-dol2rz-2NG- 38V ENY - fv-Conls-(53:75) Parwiresen, T

One dollar and lhiriean cants {$1.13) per enplaned
passenger, In liau of rent. Excludes secutity
inspaclion services,

Sevenly-five cents ($.75) per enplaned passanger

whichever (3 graaler,

9. IN-TRANSIT FACILITY
SERVICE CHARGE
(Soutce: Section 14.08)

Maln Teiminal & Commwler

Ninaty cenls (3.90) per In-transit psssenger in fieu
of renl, or Ten dotlars ($18.00) per fight,
whichever |3 Orzaler,

5. FUEL FACILITY USE CHARGE

(Source: Section $4,09) Signatory

Non.Signatory

8y Oparatiog Aorsermant:
Qua:ter of a cent ($.0025) per gallon of fel 1aken
on payable 1o tha firefing sy3ter oparator,

Tvs and 2 quarier cants (3.0225) per gallon of
fuel taken on payable lo the fueling syslem
operator,

10. WASTE DISPOSAL FACILITY
USE CHARGE

{Source: Saclion 14.10) Maln Terminal & Comrvnuler

Charga for usa |1 sat by and payadle 1o the wasta
disposal facility oparalor.
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GUAM AIRPORT AUTHORITY

GUAM INTERNATIONAL AIRPORT

P.O. Box 66770, Tamuning, Guam 96931
Telephone: (671) 646-0300 lhru 0302 Fax: (671) 646-8823

AIRPORITARIEE SCHEDULE
OTHER RATES, FEES, CHARGES.

11. CATERING FEE
(Source: Saclion 14.12)

Monlhly feo equal to five parcent (5%) of gross
monlhly bilfings from supptier of In-filght food and

beverage. Excuded Is in-flighl catering provided
direclly by bonafido airline lenanl.

12. RAMP VEHICLE DECAL CHARGE
(Souica: Seclion 1.08 & 2.05)

Five dollars ($5.00) perdecal par annum

13. TOUR BUS FACILITY CHARGE
{Source: Seclion 14.13)

(Apr. 1) 1995

Throe dotlars ($3.00) perpassonger

14. VEHICLE PERMIT
Applies lo Tour & Courlesy
CHARGE Veﬁldus
{Source: Section 14.14)
For vehicles used in |he commarclal carringe of
parsona 1o and from Lhe passenger lecminal, the
following annual panmit fees shall apply based on
the snaling capacily of aach vahicla;

1 lo 10 passengers
11 lo 20 passengers

2110 30 passengers
311040 passengers
41 to 50 passengers

Over 50 passengers

Twenly-five dollars ($25.00) per vehicle
Thirty - five dollars ($35.00) per vehicle

Forly - tive dollars {$45.00) per vehicle
Fifiy - livo doliars ($55.00) por vehicle

Sixty - five dollers {$65.00) per vehicle
Savenly - five dollars ($75.00) per vehicle

15, TAXICAB PERMIT CHARGE
{Source; Section 14.14)

Twonly-five dollars ($25.00) por vehicio

16. RESERVED PARKING

DECAL CHARGE
{Source: Section 14.15.01)

1983 Five dollars ($5.00) per docal per annum

(Apr. 1) 1995

Authorized Aldines, commercial cperalors end lenanls offocted only.

Twenlty - five dollars ($25.00) per decal par annum

17. EMPLOYEE PARKING
DECAL CHARGE

(Source: Seclion 14.15)

{Oct. 1) 1991
Magnolic Parking Card

Magnetic Parking Cerd - Replacement for unaccounlable card

Charges are annualty for aach employee parking
decal issued lo employees of lanonls or concasslonalres,
who use dosignaled employee parking facllitios.

Fifteon dollars ($1500) per annum per decal
Ten doflars (§ 10.00) each non-refundable deposit
Cne hundred dollars {$ 104,00} each

18. SECURITY IDENTIFICATION
BADGE CHARGES

Charges for Securily [.D. badges which are slolen, losl.
and/or replaced are postad at GAA's Security Division.

New Badge

Renewal

Changa of status

Ten doltars ($10.00) each for precessing

Ten dollars ($10.00) each for processing

Ten doflars ($ 1£.00} each for procassing

lNS FECT!ON SERVICES/CHARGE

Chlj;up sfectfve Apil 13, 1988

19. CUSTOMS, AGRICULTURE AND QUARANTINE

i

Yén Dollis {$10.00} pur arving passengse. ‘

FYe DoliaTs ($5.00) per consignment of alr cargo,




e« COMMONWEALTH NOW!

GUAM AIRPORT AUTHORITY
|

(ATURIDAT PUETTON BATKON 8iREN GUAKAN)

P.0. Box 8770, Tamuning, Guam 96937  Telephone: 646-0300, 646-0301. 646-0302
Fax: (671) 646-8823

April 15, 1996
MEMORANDUM
TO: All Aircraft Owners and Operators
|
FROM: Executive; Manager

SUBJECT: Amendment of Airport Tariff Schedule (P.L. 23-45)
(Supplemiental Notice) )
_On March 13, 1996, not%ce of implementation of the Customs, Agriculture, and Quarantine
Inspection Services Cha';zrge was given by the Authority together with an amended Airport -
Tariff Schedule reflecting the initial service charge rates. The Notice provided that the
service charge was subject to the adoption of interim and final rules and regulations by the
Director of Customs & Quarantine Agency, pursuant to Government Code Section 47149.

1

NOTICE IS HEREBY GIVEN, pursuant to Government Code Section 47143 (P.L. 23-45)

and Sections 1.01.03.01 and 1.8 of the Terminal Rules and Regulations of the A.B. Won

Pat Guam International Airport Authority, that on April 13, 1996 Interim Rules and

Regulations were adoptc:ad pursuant to Executive Order No. 96-10. A copy of the Interim

Rules and Regulations are attached hereto and made a part hereof.

In lieu of a per passenge\‘r rate or charge, the annualized cost of providing, maintaining, and

operating the service charge facilities as they relate to air carrier operations, excluding air

cargo operations, has b?en determined by the Director of Customs & Quarantine Agency

to be the sum of $7,136,|848.00 of the current fiscal year. Pursuant to Section Il (A)(2) of
the Interim Rules and Regulations, the annualized cost has been divided by 12 and the

average monthly cost of $594,737.33 shall be apportioned among the several air carriers

each month in proportion to each carrier's relspective percentage of passenger volume

subject to the services. "'his apportionment methodology corresponds to the methodology
previously used by the Customs & Quarantine Agency to apportion and collect

) | )
reimbursement of overtime costs from the carriers.

EXHIBIT "B"

AN

AVERIZAN ASIOT.ALC!
PR L RER A




All Aircraft Owners & bperators

Page 2 |
April 15, 1996 "

|
Attached hereto is a copy of the Amended Airport Tariff Schedule referencing the new
service charge methodology. The charges is effective April 13, 1996, formal notice of
which (copy enclosed) was given by the Authority to ali air carriers on March 13, 1996.

Sincerely,

Attachments -
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% AIRPORT TARIFF SCHEDULE
|

CUSTOMS, AGRICULTURE AND
: 4,737.33 thto b
QUARANTINE INSPECTION $594, per month to be

SERVICES CHARGE apportioned according to

each carrier’s respective
percentage of passenger
volurne, as provided in
Section ITI of CQA Interim
Rules & Regulations

Source: P.L.23-45
Change Effective: 04/13/96
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U.s. Department Western-Pacitic Region LT 300 Ala Moana Bivd., Rm. 7116

onolulu, Hi 96813
7 MAIL: Box 50244
Honolulu, HI 96850-0001
</(808) 541-1230

'FAX: (808) 541-3462

of Transportation Airports District Office ot .,"‘J‘, - ,4_

Federal Aviation I
Administration

November 13, 1995 |
Mr. Rickie G. Reynglds
Executive Manager !
Guam Aixrport AuthoAity
Commonwealth of Guah
PO. Box 8770

Tamuning, GU SGSBH

Dear Mr. Reynolds:

!
This letter respond% to your request for the Federal Aviation
Administration (FAA) review of recently enacted legislation establishing
a customs and agricpltural inspection service fee to be collected by the
" Guam Airport Authority (GAA) at the Guam Intermational Airport Terminal
(GUM) , Agana, Guam.; Based on our review of the legislation and
information currently available, the legislation does not appear to be
facially inconsistent with Federal requirements goverming generation and
use of revenue at publicly-owned airports. However, I want to take this
.opportunity to alert you to FAA concermns regarding implementation of the

legislation. |

As enacted, the legislation authorizes the GAA to assess and collect from
air carriers landing at GUM a service charge for customs and inspection
services provided a& GUM (§47145). The legislation further authorizes
the GAA to reimburs% the Guam Customs and Quarantine Agency (GCQA) and
Department of Agric%lture for the costs of performing the various
inspections at GUM and to apply the service charge to pay for those costs
(§47146). The legiglation further authorizes the Director of the GCQA to
promulgate rules and regulations governing the service charges, including
provisions establishing periodic review of the costs of providing the
services and of the level of charges levied (§47149). The legislation
also establishes an initial service fee of $10 per passenger and $5.00
per consignment of air cargo, “{ulntil the first rules and regulations
required by §47149 the been promulgated and based on a preliminaxy
assessment of the acfual costs” of the services provided (§47144).

The FAA has consider%d the legislation in light of the Anti-Head Tax Act,
49 U.S.C. § 40116 (AHTA). The AHTA generally prohibits state and local
taxation of air commerce, passengers traveling in air commerce and the
sale of air transportation. The AHTA excludes from this prohibition
reasonable landing fees, rental charges and other service charges paid by
aircraft operators for using airport facilities. The FAA has also
considered the legisiation in light of AIP grant assurances requiring
that revenues genera?ed by an AIP obligated airport be used for the
capital and operating costs of the airport, 49 U.S.C. § 47107 (b). Based
on provisions of the' FAA Authorization Act of 1994, Pub. Law 103-305
(August 23, 1995), p%yments by an airport sponsor other than payments

|

|

|

g EXHIBIT “C"
|

|
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reflecting the valPe of services and facilities provided to the airport
are to be considered a prohibited use of airport revenue,
49 U.S.C. § 47107(1) (2) (A).

|
Based on the termsiof the legislation it appears that the service charge
is intended to be imposed <. asnrcraft operators to recover the costs of
providing inspectién services and facilities at GUM. The FAA notes that
the initial charges are based on preliminary estimates of costs and are
to stay in effect only until a rulemaking establishing costs and fee
levels is completecd. If implemented as intended, the legislation does
not appear to conflict with the AETA or with the reguirements for the use
of airport revenue. Accordingly, the FAA has no basis for objecting to

the legislation atkthis time.

However, if the service charges exceeded the actual costs of providing
the inspection services at the GUM, the service charges might be
considered to be a prohibited tax under the AETA. Moreover, in these
circumstances, the bayment of the sexvice charge revenue by the GAA to
the Guam Customs d Quarantine Agency and Department of Agriculture

" might be considered, a prohibited use of airport revenue under

49 U.S.C. § 47107(1P(2)(A). In other words, to avoid a coriflict with
these Federal regquirements, the GAA and GCQA must assure that the level
of the service fees| do not exceed the costs of providing inspection
services at GUM.

. !

Therefore, the FAA Etrongly recommends that the GCQA promptly complete
initial rulemaking to establish the costs of providing the inspection
services and to establish the level of the inspection fees and that the
GCQA review costs aﬁd fee levels on a regulaf basis.

|

. i . . . .
Please call if you have any questions or require further information.

Sincerely,

oward S. Yoshio
Manager, Airpors# District
Office |




JAN-24-886

:37 FROM: GUAM AIRPORT AUTH ID: PAGE

AN

—-—-~-\4808) 541-1230
o >FA{. (808) 541-3462

January 16, 1996

Mr. Kevin J. Johnson

Corporate Counse[ and Assistant Secretary
Department A11 80

5101 Northwest Dnve

St. Paul, Minnesota 55111-3034

Dear Mr. Johnson:

Reference is made to your lefter of December 4, 1995, regarding the Guam Customs,
Agriculture, and Quarantine services ‘¢harge (Guam User Fee) levied at Guam
Intemmational Airport, Agana, Guam. Our letter of November 13, 1995, was based upon
a review of the legislation which concluded the following with respect to the reasons

raised in your letter:
{

Reason 1.A{. - “The legisiation and regulations which implement the Guam User

Fee show that the Guam User Fee related to passengers is, on its face. a head tax.”
I

Section 40116(b) of 49 U.S.C. 40101 prohibits a State or political subdivision of a State
from levying or c:llecntmg atax, fee, head charge or other charge on an individual
traveling in air commerce A review of the legislation authorizing the Guam User Fee
determined that it dzd not define the fee in a way which fit section 40116. The fee is
levied on the aircraft, and based on the number of passengers which are on the aircraft.

Reason 1-81! - “The Anti Head Tax Act prohibits Guam from imposing the Guam
User Fee as to Passengers.”
\
The Guam User Fee is levied on an aircraft and is not levied on an individual. The
prohibition in 49 U. S C. 40116 is defined as levied on a person, the air fare, the sale, or
the gross receipts from air commerce. The Guam User Fee has been determined to not
be a head tax.

Reason 1.C.- “The anti~Head Tax Act prohibits Guam from imposing the Guam
User Fee as to cargo.”

Section 40116(2)(A) prohibits a State from assessing or levying a tax on property, but

the property is the property of the air carrier. The property carried by an air carrier is not

what is referred to. The Guam User Fee as it refers to cargo is not prohibited by the
Anti-Head Tax Act. |

}
3
|
%
|
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t EXHIBIT 'D"
|

Westem-Pacific Regon 200 Ala Meana Blvd., Rm, 7116
Aapocts Destrict Office Honolulu, HI 96813
MAJL- Box 50244

Honoluly, H! S6850-0001

2



Reason 1.D. - The Guam User Fee is not a permitted “Service Charge” under
subsection (e) of the Anti-Head Tax Act.”
|
Your letter states that subsection (b) contradicts and makes illegal section (e). Section
(e) is speaking of services and taxes that are normally coliected by local governments
from individuals inn their jurisdictions. Section (b) speaks of taxes levied on travelers and
air carriers. The lsubjeot of each section is different.

The reasonabfeness of the fees is questioned. The actual cost cf providing the services
is not known at thxs time. The initial rate will be adjusted by reguiation as the cost of the
services becomes known. The actual adjustment ofthe service charge to reascnably
relate to actual costs shouid be audited under the authority of the singie audit act. The
procedure is conszdefed tc ke .eascnabie and proper.

Reason 2. % “The conditions placed upon the Guam User Fee in the FAA letter of
November 13. 1 985, do not save the Guam User Fee from the prohibitions of the Anti-
Head Tax Act.” [

|
Our letter indicatei‘i that the anti head tax act may be violated if the fees collected were
higher than the actual cost of the services rendered. it urged the Guam Airport
Authority to determme the cost of the services and to adjust the fees as soon as
possible. R°gufatrons to this effect should be promuigated as soon as possible to avoid
the possibility of conflict with Section 40116.

I
Based on the above a change in the FAA position regarding the Guam User Fee is not

considered to be necegry at this time. Please advise if we can be of further
assistance. ‘

Sincerely, |

sl Slol oL

Howard S.Yoshio
Manager, Airports D[stnci Office

Scc: GAA (Reyno’ids)

@ Custgms & Quarantine Agency
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| June 14, 13996
1

The Honorable cﬂ%l T.C. Gutiexrez

Governoxr ]
GUAM i

|,
Deaxr Governor Gutiexxez:

This letter [confirms the understanding between the Governor
of Guam, acting on behalf of the Guam Customs and Quarantine
Agency and the Ggam International Airport Authority, and the
undersgigned carriers regardlng the Customs, Agricultural and
Quarantine Inspection Services Charge imposed by the Government
of Guam effective April 13, 1996 (the "Fee").

The carriers%and the Govermor have sought and agree to abide
by the views to be expressed in letters to the carriers from the
U.S. Federal Aviation Administration ("FAA") and the U.S.
Department of Transportation ("DOT*) on the legality of the Fee
and on the manner|in which the carriers may collect the Fee from
their passengersz in a form and manner substantially similar to
those attached hereto and made a part hereof.

The Governor: agrees to have promulgated no later than
June 30, 1896 an émendment (the *Amendment®) to the Interim Rules
and Regulatlons for the Customs, Agriculture, and Quarantine
Ingpection Services Charge, effective April 13, 1996, which
establish the mechaniam by which the Fee is imposed. The
Amendment will provide that based on the current annual cost to
the Government of ﬁuam of providing customs and agriculture
inspection services, which cost will be divided by 12, the
Government will establ;sh, based on the previous year‘s average
monthly passenger volume, a Ffixed amount which will enable the
carriers to assess\each passenger.

Upon promulgatzon of the Amendment, the carriers agree not
to challenge under amy U.S. Federal or other law or regulation
the imposition of the Fee. In addition, the carriers agxree not
to challenge the amount of the Fee for the first year. 1In the
event an action ls‘brought against- the Govermment of Guam
challenging the 1mposltlon of the Fee, each c¢arrier also ghall

seek leave to 1ntervene in the action and, if granted such leave,
will support the p031tlon of the Government of Guam against a
challenge that the |Fee violates the Anti-Head Tax Act, 49 U.S.C.
§ 40116. The carrilers further agree that upon promulgation of
the Amendment by June 30, 1996, the carriers will pay to the
Government of Guam when due, without penalty or interest, all
Fees accrued from April 13, 1996 to the effective date of.the

|

|

|
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The Honorable Ca;l T.C. Gutierrez
June 14, 1886 ;
Page 2 |

Amendment, and will promptly pay when due all Fees billed
thereafter.

i ,
If the Govermor fails to promulgate the Amendment by June
30, the carriers 'reserve whatever right they may have to
challenge the Fee under U.S. Federal or ather law before the 11.S.
Department of Transportation or court of competent jurisdiction.

If thic letter accurately reflects the understanding between
the Governor and;the undersigned carriars, pleasge g0 indicate by
signing and datlng both copies of this 1etter in the place
indicated below and returning one copy to Lynn Bonde at the
following address: Ginshurg, Feldman & Bress, 1250 Connecticut
Avenue, N.W., 7th Floor, Washington, D.C. 2003s.

usan B. 1g William H. ‘Callaway, oJr.
torney for Attorney for

lrpﬁig§2::7~ﬁ:3r All Nippon Airways Co., Ltd
_:7 ; A, A£L¢¥/e;«0a/g.zo
JosEﬁth Schm;tz

torney for <\\hﬁd
Alrll??ﬁ Co., .

william Karas | william H. Callaway, Jr. \~\
Attorney for | Attorney for
Japan Mfriipes Co,, Ltd. Rorean Air Lines, Co., Ltd.

| Sy BT

R. Bruce Keiner, Jr.
Attorney for

[Xfott M. Seiden | " ShelX(A. Longmiir
ice President - Lﬁw and . Vice President - Govermentaf
Government Affairs Affairs

Northwest Airlines) Inc. United Air Lines, Inc.
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June 14, 1996

Page 3

|
|
J
The Bonorable Car} T.C. Gutierrez
|
|

Acknowledged and %greed:

|
Governor of Guam |

By,

|
[

Its ~ 67{ CZ;M%WALLJC‘

Date

|
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800 Indepandence Ave., S.W.
washingtan, D.C. 2C591

of TronsporiaTion
Federal Adation

Roger Berliner, Esq.
Brady & Berliner |

Suite 800 [

1225 19th Street, NL W.
Washington, D.C. 20036

|
Dear Mr. Berliner: [

You have rzequestes'd that Federal Aviation Administration (FAA) review the
recently amended stamte adopted by the legislature of Guam, a U. S. territory
which is outside the customs territory of the United States, and proposed
amendments to reg'ulanons authorizing the Government of Guam to establish
and impose upon dlarriers a fee to be used to cover the cost of providing customs
and agricwltural inspection of air passengers and baggage arriving at the Antonio
G. Won Pat Guam %ntemational Airport.

You explain that le Guam fee will be assessed on carriers based on the total
annual cost of pmvliding the service which will be divided by twelve and then be
divided by the prior year's average monthly passenger volume to arrive at a per
passenger cost. To| recover this cost, a fee will then be collected by carriers from

each revenue passenger arriving at the facilities of the Antonio G. Won Pat Guam
International Auport Authority.

|
The inspections for[whxch the fees are to be assessed are required largely because
the U.S. Customs Serv1ce and U.S. Department of Agriculture, Animal and Plant
Health Inspection Slemce have delegated to the Government of Guam authority
to enforce certain Federal laws dealing with customs and agriculture matters.
Guam, however, hels outside the customs territory of the United States. Under
Feueral user fee smtutes, Guam does not possess authority through these
agendies to collect from passengers the U.S. Customs and Department of
Agriculture mspecnon user fees which currently are collected from international
passengers arnvmg at airports within the customs territory of the United States.
As aresult, Guam must impose and collect its own fees independently.

The Guam fee will also be used to pay the cost of inspections conducted pursuant
to the laws of Guam. These laws place Guam in a position analogous to that of a
foreign government which requires similar inspections of passengers entering its

territory.

i EXHIBIT “F"




Page 2

Based upon the cir tances described above, the FAA on ludes that the fee
established by the Guam statute and implementing regulations, copies of which

you provided to usl, does not violate the Anti-FHead Tax Act, 49 U.S.C. §40116.

Sincerely, l

Ni holas G. Garaufis
Chief Counsel




WS Prpaartnat of
Troragrtorkn

GENERAL COUNSEL €00 Seventh St. S.W.
Offica of the Segetary ) Waakington, D.C, 20530

aMansporotion

JN | 8 108

" Roger Berliner, Esq.
Brady & Berliner -
Counsel for Guam
1225 19th St NW, Suite 800
Washington, DC 28&36

Dear Mz. Betliner:

This is a follow-up b:lv your inquiry of the Federal Aviation Administration regarding the
recently amended statute adopted by the legislature of Guam, which is outside the
customs territory of the United States, and proposed ame dments to regulations
authorizing the Govel.rnmcnt of Guam to establish and impose a fee to cover the cost of
providing customs and agricultural inspections of air passengers and baggage arriving
at the Antonio G. Won Pat Guam International Airport. You have asked for this office’s
opinion on whether, l:onmstent with our enforcement pohcy regarding price
advertising, carriers may separately list the Guam fee in their fare advertisements and

tickets. |

|
As outlined in the FAA's letter, the Guam fee will be assessed on air carriers based on
the total annual cost of providing the service which will be divided by twelve and then -
be divided by the priér year's average monthly passenger volume to arrive at a per-
passenger cost. To recover this cost, a fee will be collected by carriers from each
revenue passenger arriving at the facilities of the Antonio G. Won Pat Guam
I termational Airport | uthority. )
The inspections for wlhich the fees are to be assessed are required largely because the
U.S. Customs Service and U.S. Department of Agriculture, Animal and Plant Health
Inspection Service, have delegated to the Government of Guam authority to enforce
certain Federal Jaws dealing with customs and agriculture matters. Since Guam lies
outside the customs térzitory of the United States, under Federal user fee statutes Guam
does not possess auth:onty through these agencies to collect from passengers the U.S.
Customs and Department of Agriculture inspection user fees which currently are
collected from international passengers arriving at airports within the customs territory
of the United States. As a result, Guam must impose and collect its own fees

independently.

EXHIBIT "“G"




In the Enforcement Office’s view, Guam is acting effectively as an agency of the Federal
government to enforce certain Federal customs and agricultural inspection statutes. In
this regard, we note that pursuant to appropriate law, the U.S. Customs Service
designates certain ezhployees of Guam's Customs and Quarantine Division as U.S.
Customs agents to perform U.S. Customs duties.

Guam's status as a L} S. territory outside the customs territory of the United States,
however, requires th|at the Government of Guam separately asses a fee to finance the
inspections undertaken pursuant to Federal law. As a result, in connection with carrier
fare advertisements a:nd ticketing, the Enforcement Offica would consider the Guam
Customs and Agnculh:ral inspection fee to be the functional equivalent of Federal

customs and agnculéural tiser fees. Inaddition, because Guam lies outside the customs
territory of the United States, the Guam fee is also analogous to the customs inspection
fees levied on passengers by foreign governments.

The Enforcement Office has, as a matter of enforcement policy, permitted carriers to
state separately in fare advertisernents any charges that are imposed or approved by a
government on a per-passenger basis, such as customs, immigration, or agriculhure
inspection ticket surcharges, international departure taxes and secunty and passenger
facility ticket su.rcharges, only if such fees are clearly noted elsewhere in the
advertisement and their amount stated. See, e.g., Orders 96-1-13, 93440 and 92-10-41.
From an en.forca:n.anf: policy standpoint, for the reasons discussed above, the Guam fee
would fall within therationale of the cited orders. The Department would, as a result,
consider fare advertising which lists the Guam fee separately from the price of aix
transportation to be consistent with the enforcement policy so long as the total amount
of the fee is contained in the advertisement or solicitation materials.. Similarly, we
would not consider the listing of the Guam fee separately on a ticket to be a prohibited
unfair or deceptive practice so long as the total price paid by the consumer is also lsted.

Sincerely,

|
| = ——
| __—~Samuel Podberesky
Assistant General Counsel for
Aviation Enforcement and Proceedings
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'AMENDED I..TERIM RULES & REGULATIONS

(Customis, Agriculture, And Quarantine Inspection Service Charge)

|

PURPOSE: Té carry out the provisions of Title XLIV, Chapter
II Sections 47143 through 47151 of the Government
C?de of Guam and establishing guidelines by which
Customs, Agriculture, and Quarantine Inspection
Service Charges and their requirements are applied,
assessed, and executed.

AUTHORITY: Fomulgated pursuant to Public Law 23-45, Title
XLIV Chapter 1II, Sections 47143-47151 of the
Government Code of Guam.

SCOPE: TQese rules and regulations shall govern
procedures, requirements, and applications of the
Customs, Agriculture, and Quarantine Inspection
Service Charges and parties thereto involved.

I. DEFINITIONS

Whenever in thesd rules and regulations the following terms are
used, unless the context otherwise requires, they shall be
construed, respectively, to mean:

Agency - The Customs and Quarantine Agency of the
Government of Guam.

agent - A person or party who is authorized to act for
or on behalf of another.

arrival - [ those persons, passengers, aircraft, vessels,
and/or cargo entering the Territory of Guam
| from a place outside.

cargo - merchandise or goods entered into the
Territory of Guam from a place outside,
including passenger baggage using Customs,
Agriculture, and Quarantine Inspection
services at a cargo service charge facility.

carrier(s) - vessels, aircraft, and/or their legal
representative. who engage in the
transportation of crew, passengers and/or
cargo, whether or not for a fee.

carrier bill - a written receipt given by a carrier for goods
of lading accepted for transportation, and used for the
purpose of entering consignments of cargo into
the Territory of Guam and obtaining clearance
by the service agencies.

PROPOSED RULES & REGULATIONS - JUNE 26, 1996
R&R6-26.FNL
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collector

consignee

consignment

consolidated
consignments

crew members

Director

entry

fiscal year

freight
forwarder

Fund

GIAA
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shall mean the Customs and Quarantine Agency,
the Antonio B. Won Pat Guam International

Airport Authority, or their agents.

the person entering consignments of cargo into
the Territory of Guam, whether or not acting
as an agent on the behalf of others, and who
is responsible for processing such cargo
through Guam border clearance procedures.

a particular shipment or unit of goods
destined for an identifiable person for final
sale or custody, whether or not entered by an
agent or among other consignments under one
carrier bill of lading.

two or more consignments of cargo consolidated
under one carrier bill of lading.

those persons who are directly connected with
the operation or navigation of an arriving
carrier, and who are identified as crew
members on an official General Declaration or
Crew List.

the Director of the Customs and Quarantine ;
Agency.

"entry" and its derivatives shall mean that
time when documents and information are
presented to the Customs and Quarantine Agency
for inspection and/or clearance.

the operating year of the Government of Guam
commencing from October 1 of each calendar
year through September 30 of the following
calendar year.

any person in the business of entering cargo
consignments into the Territory of Guam on the
behalf of others for a fee, and who assumes
responsibility for processing those
consignments through general border clearance
procedures as 'part of that service.

the Customs, Agriculture, and Quarantine
Inspection Services Fund. -

Antonio B. Won Pat Guam International Airport
Authority.

i
|
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GIAT -

house bill of
lading

importer (s) -

In-transit cargo
consignments

In-transit sea -
passengers

monies -

party -

passenger -

passenger -
baggage

person -

3

The Antonio B. Won Pat Guam International Air
Terminal, the Commuter Terminal, and all other
airport lands and facilities owned or
controlled by the GIAA.

an internal shipping document commonly used by
freight forwarding or similar companies which
identifies the wultimate consignee of a
particular cargo consignment for which entry
is being made.

those persons directly connected with the
entry of cargo into the Territory of Guam from
a place outside. This person may be the
carrier, consignee, freight forwarder, or the
owner of a particular consignment of cargo.

those consignments of cargo identified by the
carrier bill of lading as destined for a port
other than Guam.

those sea passengers identified by the carrier
manifest as destined for a port other than
Guam.

all monetary payments and/or proceeds of the
Customs, Agriculture and Quarantine Inspection
Service Charges and/or late payment penalties
collected or received by virtue of Title XLIV,
Chapter II, Sections 47143, et. seg. of the
Government Code of Guam and/or these rules and
regulations.

those persons, businesses, ox corporations
subject to the requirements of Title XLIV,
Chapter II, Sections 47143, et. seg. of the
Government Code of Guam.

any person, excluding crew members, entering
the Territory of Guam. )

the belongings and personal property entered
into the Territory of Guam by an air or sea
passenger.

includes individuals, businesses,
partnerships, associations, corporations,
and/or their agents.

PROPOSED RULES & REGULATIONS - JUNE 26, 1996
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rules and -
regulations

service agency

services -

]

service charge

Service Charge
Facilities

transhipment -
cargo
consignments

ultimate -
consignee

vessel -

week -

work day -

.

shall mean these rules and regulations
established pursuant to Title XLIV, Chapter
II, Sections 47143, et. seg. of the Government
Code of Guam.

shall mean the Customs and Quarantine Agency
and/or the Plant Protection and Quarantine
Section, Department of Agriculture.

services shall mean Customs, Agriculture, and
Quarantine Inspection Services.

those charges authorized pursuant to Title
XLIV, Chapter II, Sections 47143, et. seg. of
the Government Code of Guam and these zrules
and regulations where applicable.

those facilities approved and/or designated by
the Agency to be used to provide the services
set forth in these rules and regulations.

those consignments of cargo identified in the
carrier bill of lading as destined for Guam,
but maintained, at all times, in a sterile
bonded facility designated/approved by the _
Agency for ultimate export to a port other
than Guam.

the ultimate person for whom a particular
consignment of cargo is being entered into the
Territory of Guam for final sale or custody.

every description of watercraft or other
contrivance used as a means of transportation
on water, but does not include aircraft.

shall mean the standard calendar week
commencing from- Sunday through Saturday.

shall mean any day of the week, excluding
Saturdays, Sundays, and Holidays. .

II. SERVICE CHARGE FACILITIES

Service charge fac
those facilities at
Marina, the Agana

designated by the

ilities shall include, but are not limited to,

the GIAT, the Commercial Port of Guam, the Agat
Boat Basin, and other 1locations as may be

Agency, that are used to provide the services set

forth in these rules and regulations.

PROPOSED RULES & REGULATIONS - JUNE 26, 1996
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ITT. SERVICE CHARGES

A.

|

Air Carrier Services.

1. Purpose and Adjustments. The Director is
responsible for assuring, to the extent reasonably
possiblé, that the service charges to be assessed to the
air carriers by the Antonio B. Won Pat Guam International
Airport|Authority ‘reflect as much as possible the actual
costs gssociated with providing, maintaining, and
operating the service charge facilities which relate to

the air|carriers’ operations.

Accordingly, in connection with the Director’s annual
budget review of the service charges set forth in section
IV.A of these rules and regulations, the Director shall
make an? necessary adjustments to the service charges so
that those charges reasonably reflect the anticipated
costs duFing the upcoming year of providing, maintaining,
and operating the service charge facilities as those

facilitﬂes relate to the air carriers’ operations.

In conneption.with this annual review, the Director shall
also promptly determine what, if any, under- or over-
collection of service charges from the air carriers
occurred during the previous year, and the Antonio B. Won
Pat Guam|International Airport Authority shall assess and
collect |any under-collected sums from, or credit any
over-collected sums to, the air carriers as 1is
appropri?te. The additional funds assessed or collected,
or the funds credited, shall be allocated fairly among
the several air carriers on a prorated basis so that the
total amount of money to be assessed and collected, or to
be credited, shall be apportioned among the several air
carriersi in proportion to each carrier’s respective
percentage of the passenger wvolume subject to the
service. | )

Nothing in these rules shall be construed to prohibit the
Director |{from reviewing or adjusting the service charges,
or to prohibit the Antonio B. Won Pat Guam International
Airport ‘Authority from revising the Airport Tariff
Schedule or from assessing, collecting, or crediting the
funds set forth in this section, more frequently than on
an annual basis as may be deemed appropriate by the
Director.

PROPOSED RULES & REGULATIONS - JUNE 26, 1996
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|
2. Cﬁarges In order to calculate the service charges
reasonably attributable to each air carrier for the
serv1ce associated with that carrier, the Director shall
determine the service charge to the several air carriers
by the [following methodology. The Director shall first
estimatle the current annualized costs of providing,
maintaihing, and operating the service charge facilities
as they| relate to air carrier operations, excluding air
cargo operations, and then that annualized amount shall
be divided by 12. The GIAA shall apportion such monthly
amount émong the several carriers in proportion to each
carriers revenue passenger volume subject to the
services, times the cost per passenger determined below.
Such mdnthly percentage of passenger volume shall be
determined by reference to the monthly activity reports
of passénger arrivals to be submitted to the GIAA by the
air carxiers. This apportionment methodology corresponds
to the methodology used by the Agency, pursuant to a
long- stdndlng agreement with the air carriers, to
apportlon among the air carriers the Charges for Services
of Customs and Quarantine Officers for the cost of using
Agency personnel on an overtime basis.

Upon review and pursuant to this methodology, the
Dlrectoq has determined such total current annualized
costs of providing, maintaining, and operating the
serv1ce[charge facilities as they relate to air carrier
operatl ns, excluding air cargo operations, is
approximately $7,136,848. Thus, the initial monthly
charge attributable to all carriers is $594,737 33 as of
April 13 1996 for which each air carrier shall be
respon51ple for remitting to the GIAA its assessed pro
rata service charge as determined by the GIAA under these
rules and regulations. This monthly charge shall be
converted to a cost per passenger for purposes of the
apportlonment methodology and air carrier ticketing and
advertlslng'by dividing the monthly charge by the average
number of passengers during the preceding fiscal year.

Sea Passenger Inspection Services.

1. Charges. Subject to periodic review and adjustment
by the Director as provided in Section IV.B.2 of these
rules ang regulations, each non-exempt sea passenger
shall remit ten (10) U.S. dollars to the collector.

PROPOSED RULES & REGULATIONS - JUNE 26, 1996
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C. Cargo Clearance Services.
[
1. C?arges. Subject to periodic review and adjustment
by the Director as provided in Section IV.B.2 of these
rules and regulations, each consignee shall remit the
following service charge to the collector:

J At the GIAT, five (5) U.S. dollars for each
non-exempt consignment of cargo, not to exceed
twenty -five (25) U.S. dollars for consolidated
consignments of non-exempt cargo entered under one
carrier bill of lading; and

b.l At the Port Authority of Guam, five (5) U.S.
do&lars for each non-exempt consignment of cargo,
noF to exceed twenty-five (25) U.S. dollars for
consolidated consignments of non-exempt cargo

entered under one carrier bill of lading.

2. Requlred Documents and Information. Each consignee
shall prov1de the Agency with the following documents and
information when presenting cargo for Customs,
Agriculﬁure, and Quarantine clearances:

necessary for making an accurate assessment of
charges payable under this chapter.

‘ -
IVv. SERVICE CHARG& REVIEW

a.| Carrier Bill of Lading;

b.} Invoices and Packing Slip;

c.[ Consignment Manifest (for consolidated
| consignments of cargo when required) ;

d. | House Bills of Lading (for consolidated
| consignments of cargo when required); and

e. } Other documents and/or information as may be
|

The Director will review service charges at least annually and make
such periodic adjustments as may be necessary in accordance with
these rules and regulations.

A. Air Carrier Service Charges.

1. Annual Budget Review. Each year the Agency and
Dep rtment of Agriculture will prepare and submit
an annual budget to the Legislature. No later than
March 15 of each fiscal year, the Agency and

PROPOSED RULES & REGULATIONS - JUNE 26, 1996
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Départment of Agriculture will provide the GIAA and
eadch air carrier subject to the service charge with
a |[draft of their budgets for air carrier services
show1ng the total actual costs associated with
providing, maintaining and operating the service
charge facilities which relate to air carrier
operations, together with a request for comment to
belprovided to the Agency within thirty (30) days.

|

Cobsultation. The Agency will hold at least one
meeting called and scheduled by the Director with
the Department of Agriculture, the GIAA, and the
air carriers to discuss the draft budgets for air
caFrler services and to provide GIAA and the air
carriers with an opportunity to comment on the
preposed budgets prior to their submission to the
Leglslature The Agency will also hold at least
one meeting called and scheduled by the Director
with the Department of Agriculture, the GIAA, and
the air carriers to discuss a proposed periodic
adjustment for air carrier services and to provide
GIAA and the air carriers with an opportunity to
|
comment on the proposed adjustments for providing,
mafntalnlng, and operating the service charge
facilities. The Agency will give due consideration
tolthe input and comments received from GIAA and

thé air carriers during the consultation process.

Fin@l Decision. The Agency and Department of
Agriculture have the sole responsibility and
exﬁressly reserve the right to make all final
de@isions with respect to their budgets for air
carrler services, and any adjustments thereof,

subject only to such administrative or Jud1c1al

reVﬁew as may be provided by law.

TheL Agency and the Department of Agriculture’s
decisions shall be consistent with and pursuant to
these rules and regulations and in accordance with
Title XLIV, Chapter II, Sections 47143, et. seg. of
the'Government Code of Guam. If, for any reason,
the}Leglslature fails to approve the Agency’s or
the] Department of Agriculture’s budget for
providing, maintaining, and operating the service
charge facilities before the end of the current
flscal year, the service charge in effect shall
contlnue in full force and effect until budgets are
adopted and approved by the Legislature, unless a
periodic adjustment has been made as provided in

subkparagraph 5 below.

s

|
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Formal Notice of Service Charge Adjustments. The
Dilrector will deliver written notice of any
adjustment of the monthly service charge to GIAA
and each air carrier subject thereto. No service
charge adjustments will take effect until the GIAA
hals amended the Airport Tariff Schedule and given
notice thereof for a period of thirty (30) days in
acgcordance with GIAA'Ss Terminal Rules and
Regulations. The amended Airport Tariff Schedule
will set forth the adjusted annualized and monthly
costs of customs, agriculture, and quarantine
sekvices to air carriers, and provide that each
carrier will be assessed a proportionate share of
thg monthly costs Dbased on its <respective
percentage of arriving passenger volume.

Perlodlc Adjustments In the event that there is
a 181gn1flcant increase or decrease in the
anF1c1pated costs of providing, maintaining, and
operating' the service charge facilities for air
carrler services after budgets have been submitted
to|the Legislature and before conducting the annual
review set forth in Section III.A.1 above, the
Dlrector may adjust the monthly facility service
charge to air carriers so that the amount of the
charge levied on air carriers by the GIAA will
re%sonably reflect anticipated actual costs of
providing, maintaining and operating the service
charge facilities. Written notice to the GIAA and
alr carriers of a proposed periodic adjustment
shall coincide with the consultation process as
prov1ded in subparagraph 2 above. The adjusted
service charge shall not be levied or assessed
unell GIAA has amended the Alrport Tariff Schedule
and given notice thereof in accordance with its

Teﬂmlnal Rules and Regulations.

Sea Passkncer and Cargo Sexvice Charges.
T

1.

AnnLal Budget Review. Each year the Agency and
Department of Agriculture will prepare and submit
an |annual budget to the Legislature showing the
projected costs associated with providing,
maintaining and operating the service charge
facilities which relate to sea passenger and cargo
ope%ations.

PROPOSED RULES & REGULATIONS - JUNE 26. 1996
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Periodic Adjustment and Public Notice of Customs,
Agriculture, and Quarantine Inspection Service
Charge Adjustments. The Director may periodically
anust the service charges for sea passenger and
cargo services so that such charges reasonably
reflect the anticipated actual costs of providing,
maintaining, and operating the service charge
fgcilities as they relate to sea passenger and
cargo operations. A schedule of the Customs,
Agriculture, and Quarantine Inspection Service
Cﬂarge will be posted, at all times, in the office
ofl the Director. Adjustments to these service
charges shall be made by the Director by amending
the service charge schedule, and by posting publlc
notice of the adjusted service charges in a
conspicuous place within each sea passenger and
cargo operations area at least forty-five (45) days
eror to the effective date of the adjustment.

Nothing in these rules shall be construed to
préhibit the Director from reviewing or adjusting
thé service charges for sea passenger and cargo
se$v1ces more frequently than on an annual basis.

V. EXEMPTIONS F@R CARGO AND SEA PASSENGERS

Each consignment

Ef cargo and/or sea passenger arriving in the

Territory of Guam:under the following conditions are exempt from
the Customs, Agriculture, and Quarantine Inspection Service Charge,
and/or thelr 1nc1581on in determining the amount payable under
these rules and regulatlons -

1.

Dlplomats of Foreign Governments and their cargo
consignments who can show that their names appear
on the accreditation listing maintained by the U.S.
Department of State. In lieu of such listing an
1ndﬁv1dual may present appropriate proof of
dlplomatlc status to include possession of a
dlplomatlc passport or visa, or a diplomatic

identification card issued by a foreign government.

Delegates to, or employees of, the United Nations,
or any of its organizations who possess valid proof
of Lhelr delegate or employee status, such proof to
include possession of a United Nations Passport or
v1sa or a valid United Nations identification
card, and their cargo.

|
l
|
|
|
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3. P#ssengers and cargo consignments that have
departed and returned to Guam without having
touched another port, place, or craft outside of
Guam.

4, Palssengers and cargo consignments arriving due to
an emergency when the original destination was
other than a Guam port.

5. In-transit sea passengers, in-transit cargo
copsignments, and transhipment cargo consignments
malntalned at all times, 1in a sterile bonded
faglllty designated/approved by the Agency,- and not
using the Customs, Agriculture, and Quarantine

I : .
Inspection Services.

6. Any cargo consignment that consists solely of
documents with a total shipping weight of less than
1 %llogram

7. Off1c1al cargo consignments of the U.S. Postal
Serv1ce U.S. Federal Government under a Government
Blil of Lading, and/or Government of Guam Agency.

8. Human remains.

Nothing in these #ules shall be construed to prohibit any of the
persons Or cargo ;consignments enumerated in this section from
actually being subjected to the service as otherwise provided by
law. |

|
VI. ASSESSMENT, qOLLECTION, and REMITTANCE

0
A. Antonio B. Won Pat Guam International Airport Authorityv.

The GIAA shall assess and collect service facility charges,
excludlng cargo charges, from air carriers whose operations
require serv1ces under Title XLIV, Chapter II, Sections 47143,

et. sea. of the Government Code of Guam and these rules and
regulations, End shall deposit all monies received with the
Treasurer of Guam for credit to the Customs, Agriculture, and
Quarantine Inspectlon Service Fund.

1. Assessment. The GIAA may bill air carriers for
services'on a monthly basis in accordance with applicable
billing procedures used by the GIAA. .

Upon the! issuance of a billing, the GIAA shall provide
the Direqtor with a copy of such billing for record and
accounting purposes.

l

l
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2. Collectlon and .Accountablllty The GIAA shall
collecﬁ applicable service charges and implement
procedqres as may be required for the receipt, control,
and adcounting of monies taken into 1its custody
Accounclng procedures shall be adopted and maintained in
accordance with generally accepted accounting principles
applicable to airports. All records and receipts
relative to this program shall be maintained separate and
apart from other activities of the organization.

. , .
3. Deposit of Receipts. The GIAA shall coordinate

remitta@ce procedures with the Department of
AdminisFration, and shall gulde itself by applicable

Goverannt of Guam requirements for these transactions.

4. La%e Payment Penalties. The GIAA rece1v1ng' or
having outstandlng service or other charges due in excess
of thlrty (30) days shall assess, collect, and deposit
appllcable late payment penalties fronlrespectlve parties
in accordance with its procedures consistent with these
rules a?d regulations.

S. Compliance. The GIAA shall allow Customs and
Quarantine Agency Personnel or their authorized
representatives to verify the accuracy of the service
charges'assessed collected and/or deposited, and to
otherw1se determine compliance with Section 47150, Title
XLIV, Chapter 2 of the Government Code of Guam and these
rules aqd regulations.

6. Redonc1llatlon. The GIAA shall provide the Director
with monthly statements identifying each billing issued
during the reporting period inclusive of year-to-date
aggregates of charges assessed, payments received,

outstanding balances thereof, and deposits made.

Upon wri&ten request, the GIAA shall provide the Director
with any information related to this program as may be
required.

At the end of each year, the GIARA and the Agency shall
reconcile the amount of service charges payable and
received within the respective year.
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B. Customé and Quarantine Agency. The Customs and
Quarantine Agency, or its agent, shall assess and collect

service cha#ges, excluding air carrier charges, from those
persons whose operations require services under Title XLIV,
Chapter II, Sections 47143, et. seg. of the Government Code of
Guam and these rules and regulations, and shall deposit all
receipts with the Treasurer of Guam for credit to the Customs,
Agriculture,| and Quarantine Inspection Service Fund.

1. Assessments. The collector shall assess service
charges| upon applicable parties for the provision of
services and shall implement internal procedures as may
be requﬁred for this process.

2. Co}lection of Service Charges. The collector shall
implement security and accounting procedures as may be
required by law or deemed necessary in addition to those
requirements provided herein for the collection of
service |charges.

a.é Receiving Payments.
§ (1) Receiving and Control. Collectors shall
establish the hours of operation and the
| locations where payments may be made, and
| shall implement procedures for the security
| and accountability of monies taken into their
| custody.
E
E (2) Receipts and Records. The collector
© shall furnish each person from whom service
| charges were <collected a receipt which
£ identifies payment of the service charge, the
% date, the amount remitted, and that for which
the payment is being made.
b. Accounting Regquirements.

(1) Procedures. Collectors shall apply and
guide themselves by current accounting
procedures applicable to their organization
and the Government of Guam.

(2) Maintenance of Records and Accounts. The
collector shall maintain records of payments
outstanding, due, received, and deposited, and
shall maintain all records, ledgers, accounts,
and monies separate and apart from all other

§ records, ledgers, accounts, monies, and
activities under the purview of their
organization.
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(3) Monthly and Other Statements. The
collector shall prepare and submit monthly
statements to the Director on or before the
last work day of each month which identifies
the total outstanding receivables, payments
received, and payments deposited into the
Customs, Agriculture, and Quarantine
Inspection Services Fund during the reporting
period as of the statement date, and any other
information as may be required by the
Director.

Upon written request, the collector shall
immediately provide the Director with any
information on the activity of the account as
may be desired.

3. Remittance of Funds Received. All monies received
shall bé deposited with the Treasurer of Guam for credit
to the Customs, Agriculture, and Quarantine Inspection
Services Fund within five (5) working days of receipt.
Collectérs making such deposits shall be guided by
applicable Government of Guam procedures of the
Departmént of Administration for such transactions.

4. Laée Payments. Upon receiving or having outstanding

charges ldue in excess of thirty (30) days- from the
applicable due date, the collector shall assess and
collectfapplicable late payment penalties, and shall
maintain records thereof, from each respective party
consistent with the requirements outlined in Section VII
of these regulations. )

5. Compliance. Collectors shall allow Customs and
Quarantine Agency Personnel or their authorized
representatives to verify the accuracy of the service
charges |assessed, collected and/or deposited, and to
otherwisE determine compliance with Section 47150, Title
XLIV, Chépter 2 of the Government Code of Guam and these
rules and regulations. )

|

6. Reconciliation. At the end of each year, collectors
and the Agency shall reconcile service charges payable
and received from applicable ©parties within the
respectibe year.

Agents. Agents acting on behalf of the GIAA or the
vy shall guide themselves by these rules and regulations,

the requirements of their respective supervising agency, and

any o

ther law|which may be applicable.
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Agents shalllmake available to their supervising organization .
any records, reports, and information under their purview
concerning the Customs, Agriculture, and Quarantine Inspection
Service Charges for the purposes of these rules and
regulations and final disposition as may be required.

15

VII. PAYMENTS AND[ PENALTIES

Payments subject'to the provisions of Title XLIV, Chapter II,
Sections 47143, et. sea. of the Government Code of Guam and these
rules and regulatlons are due on the date the services are
rendered, unless otherw1se provided herein. A penalty shall be
assessed in addltlon to applicable charges in the event that a
payment becomes tTlrty (30) days overdue.

A. Pavment Requirements.
4

1. Pa}ments Due. Except for payments which are
arranged on a billed basis by the collector under Section
VII.A.2) payments of service charges become due on the
date seﬁvices are rendered.

2. Biﬂled Payments Due. Payments for service charges
arranged on a billed basis become payable as of the
bllllngldate

3. Cur#ency. All transactions and payments shall be
made with U.S. currency, made with a
personalized/certified check or money order payable in
United States dollars through an on-island United States
banklng'|lnst1tutlon. to the Antonio B. Won Pat Guam
Internatlonal Airport Authority or to the Treasurer of
Guam where applicable, or other payment arrangement
authorlzed by the collector.
l

B. PenaltieT.

1. Late Payments. In the event that a person or party
exceeds |thirty (30) days in paying the Customs,
Agriculture, and Quarantine Inspection Service Charges
from the| date due, an interest charge of ten percent
(10%) per annum shall be assessed upon the responsible
party for applicable outstanding balances until otherwise
paid in full.

2. NonJPayment. Any person or party late in paying any
service charge or late payment penalty due under these
rules and regulations may be required by the GIAa, the
Agency, or its agents, to make immediate payment for
subsequent services rendered.
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C. Notices.

In the event that a person or party is delinquent in paying
any charges or penalties under Title XLIV, Chapter 1II,
Sections 47i et. seg. of the Government Code of Guam or
these rules|and regulations for any reason, the collector
shall issue|a notice of such delinquency to the responsible
party’s last| known address identifying, at a minimum, .the date
in which the subject amount was payable, the amount in
arrears, and the penalty for defaulting on payments.

VIII. REIMZBURISEMENTS and FUND ALLOCATIONS

The Agency, GIAA, and their agents, except as provided in
subparagraph A.2 below, shall remit and deposit all funds received
and collected pursuant to Title XLIV, Chapter II, Sections 47143,
et. sea. of the| Government Code of Guam and these rules and
regulatlons with the Treasurer of Guam for credit to the Customs,
Agriculture, and Quarantlne Inspection Service Fund.

A. Antonlo]B. Won Pat Guam International Airport Authority.

Upon appropriation by the Legislature and certification
by the! Director, the GIAA shall be entitled to
reimbursement for reasonable administrative costs
directly connected with assessing, collecting, and
remitting service charges and penalties under Title XLIV,
ChapterlII, Sections 47143, et. seg. of the Government
Code of] Guam and these zrules and regulations. Such
reimbursement shall be provided in the following manner:

1. For the period up to September 30, 1997, the GIAA
shall submit to the Agency no later than July 1, 1996 a
statement of costs and expenditure report 1dent1fy1ng
each cost and expenditure incurred, and to be incurred,
during Hhe billing period; and

2. For each fiscal vyear thereafter, the following
reimbursement procedure shall apply:

(a)l Projected Budget. The GIAA shall submit. to
the! Agency on the Fifteenth day of January a
projected budget in Government of Guam budget
format reflecting anticipated administrative costs

Iassess, collect, and remit applicable charges
under Title XLIV, Chapter II, Sections 47143, et.
seql. of the Government Code of Guam and these rules
and| regulations during the period of October 1st
through September 30th of the following Government
of Guam Fiscal Year;

l
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(b) Advisory. Upon appropriation by the
Legislature, the Director shall advise the GIAA of
thg authorized reimbursement funding approved by
the Legislature for expenditure in the following

fiscal year.

(c) Deduction from Service Charge Proceeds.

Th? GIAA is authorized to deduct and retain each
mopth the sum equal to one-twelfth (1/12) of the
amount of reimbursement authorized for the same
Fiscal Year, pursuant to the immediately preceding
subparagraph (b), from the service charge proceeds
collected by GIAA from air carriers, as full
reimbursement for the costs of assessing,
collecting, and remitting applicable charges
pursuant to these rules and regulations.

(d)} Additional Expenses, Court Costs, and
Attiorneys’ Fees. The GIAA may request
reimbursement for additional or extraordinary costs
incurred in the assessment and collection of
service charges pursuant to these zrules and
regulations, and any enforcement actions or
proceedings for such collection, including, but not
limited to, court costs and attorneys’ fees, by
submitting a verified statement for such expenses
within thirty (30) days after the same are incurred
to |the Director of Customs. Upon review and
verification, the Director will zreimburse those
cost for which funds are appropriated by the
Legislature, which costs shall be subject to
recovery from the air carriers by adjustment of the
service charges pursuant to Section III of these
rul?s and regulations.

B. Customs and Quarantine Agency. All operating expenses
and encumbran?es of the Customs and Quarantine Agency shall be
paid by the Fund upon appropriation by the Legislature, and
certification |by the Director.

1. Customs and Quarantine Agency Annual Budget. -
The Agency shall prepare and submit an annual budget each
fiscal year 1in accordance with budget procedures
applicabﬁe to the Government of Guam.

2. Rei%bursement Appropriations. The Agency shall
include |in its annual budget <request projected.
reimbursements for the cost of collecting and remitting

service dharges by authorized parties.
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C. Plant Protection and Quarantine Section, Department of

Agriculture.! The Department of Agriculture shall prepare and
submit to the Guam Legislature an annual budget request which
identifies, jseparate and apart from all other costs of the
Section and; Department, the projected costs for providing
applicable Plant Protection and Quarantine services at the
GIAA and at|the Port Authority of Guam. The Department of
Agriculture 'shall also provide the Director with its Plant
Protection abd Quarantine projected budget on or before March
1 of each fiscal year together with a breakdown showing the
allocation éf costs attributable to the different service
charge facilities for the purpose of evaluating service
charges regquired under Section VI of these rules and
regulations.i The Fund, upon appropriation by the Legislature,
shall providg funding for such activities in accordance with
applicable Government of Guam procedures.

IX. SEVERABILITY|CLAUSE

If any provision of these rules and regulations or the application
thereof upon any person, party, or circumstance is held invalid,
such invalidity s?all not affect other provisions or applications
of these rules and regulations which can be given effect without
the invalid provision or application, and, to this end, the
provisions of theTe rules and regulations are severable.

The aforementioned Rules and Regulations are hereby promulgated by
the Director off the Customs and Quarantine Agency this
,/ 1996 pursuant to Section 47149 of the Government

Code of Guam.

John M. Quinata, Director of Customs

Calvin| Halloway, Attorney General of Guam

Carl T.C. Gutierrez, Governor of Guam
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